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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14540
V.

THEODORE JOSEPH STEWART,

Respondent .
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CPI Nl ON AND ORDER

The Adm nistrator and the respondent have both appeal ed
fromthe oral initial decision Adm nistrative Law Judge WIIiam
A. Pope, Il, rendered in this proceeding on July 31, 1996, the
day after the conclusion of an eight-day evidentiary hearing.?!
By that decision, the |aw judge affirned, in part, an energency
order of the Adm nistrator revoking all of respondent's airnman

certificates, including his Airline Transport Pilot ("ATP")

!An excerpt fromthe hearing transcript containing the 159-
page initial decision is attached.
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Certificate (No. 548063441), on the ground that he had viol ated
sections 61.59(a)(1) and (2) of the Federal Aviation Regul ations
("FAR " 14 CFR Part 61).2 Specifically, the | aw judge concl uded,
based on an exhaustive review of the parties' evidence, that the
respondent had not, as alleged, falsified docunents in May 1993,
reflecting that he had received an appropriate flight check for a
type rating at the ATP level in a Gumman TBM aircraft, but that
he had, in May 1979, purposefully m srepresented his record of
flight time in applying for his ATP and flight instructor
certificates.® On appeal, the Administrator challenges the
di sm ssal of the one falsification charge and the respondent
chal l enges the affirmati on of the other one. For the reasons

di scussed bel ow, we deny the Adm nistrator's appeal and grant the

’FAR sections 61.59(a)(1) and (2) provide as foll ows:

861.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or
records.

(a) No person may nake or cause to be made- -

(1) Any fraudulent or intentionally fal se statenent on any
application for a certificate, rating, or duplicate thereof,
i ssued under this part;

(2) Any fraudulent or intentionally false entry in any

| ogbook, record, or report that is required to be kept,
made, or used, to show conpliance with any requirenent for

t he i ssuance, or exercise of the privileges, or [sic] any
certificate or rating under this part].]

The | aw judge also affirmed the Adm nistrator's all egation that
respondent’'s violations of this regul ation denonstrated that he
| acked the good noral character required of an airline transport
pilot certificate hol der under FAR section 61.151(Db).

%A copy of the Administrator's FIRST AVENDED EMERGENCY ORDER
OF REVOCATI ON, which served as the conplaint in the proceeding,
Is attached.




respondent's.?

This is not the first case that the Adm nistrator has
pur sued agai nst the respondent for suspected inproprieties in
connection with either his acquisition or conferral of type
ratings in vintage Wrld War Il aircraft. |In the last round, in
whi ch, essentially, fraud was alleged with regard to two ratings
respondent had received and to one he had given, the Board
sustained the | aw judge's dism ssal of all charges against the
respondent, who is a full-tinme captain for American Airlines and,
until that action was brought, had al so been a desi gnhated pil ot

exam ner for the Administrator.® See Adnministrator v. Stewart,

NTSB Order No. EA-4387 (served July 28, 1995). W there observed
(id. at 2):

The charges in this proceeding resulted froma

nati onw de investigation by the Adm nistrator into suspected
"type rating trading" by and anong ATP certificate hol ders
who are authorized by the FAA either by the scope of their
enpl oynent or by delegation to issue such ratings to others.
The Adm nistrator's suspicion, as best we can discern it
fromthe record in this case, is that sone FAA i nspectors
and sonme designated pil ot exam ners (DPE) have been issuing
each other type ratings for various aircraft w thout
requiring an adequate or proper denonstration of know edge
and proficiency for the so-called "add-on" ratings.

“The National Transportation Safety Board Bar Association and
the Experinental Aircraft Association have sought |eave to file a
one-week | ate am cus curiae brief in support of the respondent's
appeal. The request, opposed by the Admnistrator, is denied, as
no cause for the delay in submtting a tinely filing has been
identified. See Section 821.9(b) of the Board's Rul es of
Practice, 49 CFR Part 821.

®Respondent's invol venent with these "warbirds" is in
furtherance of his interest in the aircraft as a hobby.
(btaining type ratings to fly them enables himto assist their
owners in transporting themto airshows.
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The Adm nistrator's loss in the earlier case appears to have
pronpted further investigation of respondent to enbrace matters
far beyond the scope of the bona fides of the type ratings
respondent has had added to his ATP or has approved for issuance
to others. W turn first to the Admnistrator's appeal fromhis
second defeat in his attenpt to show that respondent has received
a type rating to which he is not entitled.®

In his June 26, 1996 First Amended Energency O der of
Revocation, the Adm nistrator sought, inter alia, to establish,
wWth respect to the falsification charge dism ssed by the |aw
j udge, that the respondent could not have net the requirenents
for a type rating at the ATP level in the G TBM (N5260V) he used
for the flight check because that aircraft did not have a glide
sl ope, which is needed to satisfy the ILS approach conponent of
the required denonstration of instrument conpetency. In response
to this allegation, the respondent and three of his w tnesses
testified to the effect that the required instrunment procedure
coul d be, and was, acconplished in the aircraft because it had

been outfitted with the tenporary installation of a Narco Nav 122

®The Board, of course, is not authorized to review the
Adm ni strator's exercise of his power to take energency
certificate action. See, e.g., Admnistrator v. Correa, NTSB
Order No. EA-3815, at 3 (1993). W are constrained to register
in this matter, however, our opinion that where, as here, no
legitimate reason is cited or appears for not consolidating al
all eged violations into one proceedi ng, subjecting an airman in
the space of a year to two energency revocations, and thus to the
financial and other burdens associated with an additional 60-day
groundi ng wi thout prior notice and hearing, constitutes an
abusi ve and unprincipl ed di scharge of an extraordinary power.
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radi o, a self-contained unit that possesses, anong ot her
features, a glide slope. The Adm nistrator naintains that the
| aw judge erred in crediting this testinony because, in the
Adm nistrator's view, it cannot be reconciled with the absence of
any mai ntenance record entries in the aircraft's | ogbook to
reflect the inpermanent radi o set ups respondent and others
cl ai mred had been utilized on different occasions. W find no
error.

Assumi ng, for purposes of argument, that maintenance entries
were required for a makeshift installation such as respondent
described, it does not follow that the law judge's credibility
assessnments should be disturbed, for while the |ack of entries
relating to a provisional piece of radio equipnment m ght bear on
the issue of credibility, such a recordkeepi ng deficiency would
not preclude the |aw judge from concludi ng that the respondent
and his witnesses were nevertheless telling the truth about the
enpl oynent of a Narco unit for respondent's check ride. The
Adm ni strator's evidence concerning the regulatory necessity for
mai nt enance entries obviously did not establish that a unit could
not be installed w thout the proper paperwork having been
acconpl i shed. Consequently, and contrary to the Adm nistrator's
suggestion that the |l aw judge did not appreciate the significance
of the nmai ntenance record evidence, the respondent’'s account
cannot be said to be inherently incredible, and the | aw judge's
acceptance of it cannot be said to be clearly erroneous. At

nost, the Adm nistrator identified a reason for not believing
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respondent; he did not identify a reason for finding the
respondent’'s testinony unbelievabl e.

The | aw judge reached a different concl usion concerning
respondent’'s credibility on the falsification charge based on
flight time clainms nade on certain airman certificate
applications submtted to FAA designated pilot examners in 1979.

Basically, the conplaint alleges that the applications
respondent tendered in March and May of that year reveal ed, anong
other flight time discrepancies, an increase of nearly 1,500
hours in total pilot in command tinme in a two-nonth period, an
anount respondent readily concedes could not be accurate.’

The | aw judge, albeit sensitive to the possibility that the
passage of tinme may have adversely affected respondent's ability
to gat her evidence in support of his position that he had not
knowi ngly entered any false flight hour nunbers, determ ned that
respondent had not denonstrated that the |apse of tinme had
actually prejudiced him The | aw judge observed that respondent
al one was responsible for the admttedly erroneous entries, he
had not offered any exonerating expl anation which could be
corroborated, and the |law judge sinply did not believe
respondent's di savowal of any recollection of how the excessive
di sparities could have occurred.

In this latter connection, the |aw judge reasoned,

reasonably, we think, that given the inportance to an airman bent

"The Adnministrator did not allege that respondent at the tine
of his May 1979 applications had not accunul ated the m ni mum
nunmber of hours necessary to obtain an ATP certificate.
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on an airline career of obtaining an airline transport pil ot
certificate, he would not likely forget the circunstances
surrounding his initial disapproval and subsequent success in
achieving that goal. For all of these reasons the | aw judge was
unper suaded that respondent's inability to | ocate any records or
i ndi vidual s that m ght be able to explain how the applications
were filled out could be found to establish prejudice. Nothing
in respondent's appeal brief convinces us that the | aw judge
erred in his judgnment on the issue of prejudice or that he could
not, on this record, conclude, as a matter of credibility, that
t he respondent was di ssenbli ng when he deni ed know ng why the
entries in the May applications grossly inflated his flight tinme
relative to the March application.

Not wi t hst andi ng our concurrence that the | aw judge's
negative credibility finding agai nst respondent concerning the
applications supports a conclusion that the respondent knew the
entries were fal se when he nmade them we decline to affirmthe
intentional falsification charge the | aw judge sustai ned. W
think that even if the | aw judge correctly eval uated the
evi dence, and the respondent, as alleged, intentionally falsified
ai rman applications in 1979, the comm ssion of such an offense so
| ong ago cannot reasonably be enpl oyed now to nake a valid
assessnent of the respondent's current nontechnical
qualifications to retain his airman certificates.

We appreciate, and our procedural rules recognize,® that the

8See Section 821.33 of the Board' s Rules of Practi ce.
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Adm ni strator should have the discretion, in the interest of air
safety, to pursue even stale charges that inplicate airman
qualifications. W nevertheless believe that judgnents
concerning qualifications that certain conduct would ordinarily
warrant becone | ess and |less justifiable as the interval between
the conduct and the prosecution for it increases. Wile we do
not believe it necessary in this proceeding to attenpt to
determ ne the maxi muminterval we would accept as consistent with
a proper concern for contenporaneity, we are satisfied that the
[imt has been exceeded here. 1In sum we hold that the
respondent’'s unbl em shed career in the nore than 17 years that
have el apsed since the conplained of violations and his present
“reputation for truth and veracity" (see |.D. at p. 1800) tip the
scal es against reliance on the dated indicator of his care,
judgnent, and responsibility as a certificate holder that the
Adm ni strator would have us enploy to endorse his insistence on
revocation for charges he appears to have no excuse for not
bri ngi ng many years sooner.

ACCORDI NGY, IT IS ORDERED THAT:

1. The Admnistrator's appeal is denied;

2. The respondent's appeal is granted;

3. The initial decisionis affirmed in part and reversed in
part; and

4. The Adm nistrator's First Amended Energency O der of
Revocation is reversed.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



